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Abstract: Over the past half-century, the number of cases entering American federal and state courls has
multiplied. But, largely unobserved by the public, the percentage of those cases that are disposed of by trial
has steadily decreased. In recent decades, as the increase in filings has leveled off but the percentage of
cases reaching trial has continued to fall, the absolute number of trials has decreased as well. Conducting
trials is a shrinking portion of what judges do. The effects of this turn away from trials on judges, on litigants,
and on public perceptions of the legal system remain to be explored.
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C ourts occupy a prominent place in American life.
Common expressions such as having one’s “day in
court,” “the truth, the whole truth, and nothing but
the truth,” and “the jury’s still out on that” reflect
this cultural presence. Americans typically link courts
and trials: trials are what happen in courts; courts are
the places where trials happen. Television news, the
ubiquitous Law and Order, and Judge Judy present an
unending stream of images of trials.

Together, the federal and state courts take up tens
of millions of civil and criminal matters each year.
Trials have always made up only a fraction of court
proceedings. In the course of the last half-century,
however, trials have become a much-reduced frac-
tion of these proceedings; and, in turn, the courts
themselves are the site of a shrinking portion of all
trial-like events. During that period, the number of
cases brought to the courts by a growing population
increased. But in the last decades of the twentieth cen-
tury, even as court caseloads continued to increase,
a smaller and smaller portion of those cases led to
trials, so that the absolute number of trials began to
decline. These trends are found in federal courts and
state courts, in criminal cases and civil cases, and
they continue to this day.
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For the federal courts, we have data from
1962 on that show a long, steady decline
in the percentage of cases that reach trial.
During the past half-century, the number
of civil cases in the federal district courts
rose by a factor of five and settled in the
range of 250,000 a year. The percentage of
civil cases reaching the trial stage, however,
continued its long descent. The number of
trials still continued to rise, somewhat
more slowly than the caseload, until the
mid-1980s, when they began to decline as
the caseload leveled off.

The steady decline depicted in Figure 1
is a continuation of a much longer decline
of trials as a portion of terminations in the
federal courts.! Both jury trials and bench
trials (that is, those conducted by the judge
without a jury) have declined, but the de-
cline of bench trials has been steeper. In
2012, the number of bench trials was 0.3
percent of total caseload, which is about
one-twentieth of the 6.04 percent of dis-
positions by bench trials in 1962. In 2012,
jury trials also reached a new low of 0.73
percent of total dispositions, marking a
steady decline from 5.49 percentin 1962 and
2.33 percent in 198s.

Data from the state courts are less abun-
dant and less readily comparable. The Na-
tional Center for State Courts assembled
data on civil trials in the general jurisdiction
courts of twenty-two states from 1976 —
2002.% During that period of rising case-
loads, the number of jury trials decreased
by 32 percent, and bench trials (which were
tar more numerous) decreased by 7 per-
cent. Subsequently, the Center assembled
data for fifteen states for the period 1976 —
2009. These figures also show a declining
portion of trials, both jury and bench, of
comparable magnitude to that in the fed-
eral courts (see Figure 2).

This general trend is confirmed and elab-
orated on by state court data collected by
the Bureau of Justice Statistics (BJS) of the
U.S. Department of Justice. In a forty-five-

county sample of the seventy-five most
populous counties in the United States, the
total number of civil trials fell 52 percent
—from 22,451 in 1992 to 10,813 in 2005.

This mirrors the decline of the absolute
number of civil trials in the federal courts.3
In 2012, across the entire United States,
3,211 civil trials began in the trial level (dis-
trict) courts. This number is 44 percent less
than the 5,802 trials in 1962, when the dis-
trict courts disposed of about one-fifth as
many cases as they have disposed of in re-
centyears. In other words, the ratio of trials
to filings in 2012 is only about one-twelfth
what it was fifty years earlier.4

The count of federal trials displayed in
Figure 3 (as well as in all other federal data
in this essay) is, in two separate ways, a
very generous one. First, itis based on the
Administrative Office of the U.S. Courts’
very broad definition of a trial as “a con-
tested proceeding before a jury or court
[that is, a judge sitting without a jury] at
which evidence is introduced.”S Second,
the “during and after” number includes all
cases that reach the trial stage, not just
those that complete it. Many cases are set-
tled in the course of trial. Figures for the
years up to 2002 indicated that nearly one-
fitth of cases in which a trial began were
resolved during trial.®

Only a small fraction of litigation takes
place in the federal courts. The state courts,
the site of the great bulk of litigation, ex-
hibit a pattern of declining civil trials that
resembles that seen in the federal courts,
but is somewhat different. For example,
the steady fall in the absolute number of
trials begins later in the state courts, in
the early 1990s rather than the mid-1980s
(when the fall in the federal courts be-
gan).

A series of studies of the nation’s most
populous counties conducted by the fed-
eral government’s Bureau of Justice Statis-
tics illuminates the changing composition
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Figure 1 Marc
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Figure 2
Percentage of Civil Terminations by Trial in U.S. District Courts (1962 —2012) and
State Trial Courts in 15 States (1976 — 2009)
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The Figure3
Continuing Number of Civil Trials by Bench and Jury, U.S. District Courts, 1962 —2012
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Source: Administrative Office of the U.S. Courts, Annual Report of the Director, Table C-4 (1962 —2012).

of the trial docket.” As shown in Table 1,
the absolute number of civil trials in these
counties decreased 51.8 percent from 1992
to 200s. Trials on every subject declined
over this period, but trials in some kinds
of cases fell more dramatically than others.
Premises liability and product liability saw
declines of 59.7 percent and 65.8 percent
respectively, while medical malpractice
only declined 9.5 percent. In contracts, em-
ployment cases (9.83 percent) saw signi-
ficantly less decline than fraud cases (47.04
percent), or buyer plaintiff cases (51.19 per-
cent) and seller plaintiff cases (72.90 per-
cent). Real property cases saw the greatest
decline, at 77.11 percent.

Opver this thirteen-year period, trials de-
clined in every category of case, but at dif-
ferent rates, thus changing the makeup of

the trial docket. The big gainers were auto-
mobile torts and medical malpractice,
which together made up 44 percent of all
civil trials in 2005, up from 28 percent in
1992. But these “gainer” categories were
still shrinking in absolute terms. There was
not a single category of civil trials that was
more frequent in 2005 than in 1992. Both
the overall shrinkage and the changing
composition of this litigation is displayed
in Figure 4.

In the federal courts, the composition of
the civil trial docket also underwent sub-
stantial changes in the course of the last
half-century (see Figure 5). In 1962, nearly
55 percent of all federal civil trials were tort
cases; in 2012, that portion fell to just 19
percent of civil trials. Over that same time
period, civil rights became a significantly
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Table 1

Number of Trials in State Courts of General Jurisdiction in Sample of
Seventy-Five Most Populous Counties in Select Years, 1992 — 2005

Change
1992 1996 2001 2005 (1992 —2005)

All 22,451 | 15,638 | 11,908 | 10,813 -51.84%
Tort 11,660 | 10,278 7,948 7,038 -39.64%
Automobile 4,980 | 4,994 4,235 3,545 -28.82%
Premises Liability 2,648 2,232 1,268 1,067 -59.71%
Product Liability 657 421 158 225 -65.75%
Medical Malpractice 1,347 1,201 1,156 1,219 -9.50%
Contract 9,477 4,850 3,698 3,474 -63.34%
Fraud 1,116 668 625 591 -47.04%

Seller Plaintiff 4,063 1,637 1,208 1,101 -72.90%

Buyer Plaintiff 1,557 832 793 760 -51.19%
Employment 468 621 453 422 -9.83%

Real Property 1,315 510 262 301 -77.11%

The counties included in the sample changed slightly over the course of the four BJS studies. Source: Thomas H.
Cohen and Lynn Langton, “Civil Bench and Jury Trials in State Courts” (U.S. Department of Justice Bureau of

Justice Statistics, 2005).

Figure 4

Number of Civil Trials in Courts of General Jurisdiction by Case Type in
Sample of Seventy-Five Most Populous Counties in Select Years, 1992 — 2005
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The counties included in the sample changed slightly over the course of the four BJS studies. Source: Thomas H.
Cohen and Lynn Langton, “Civil Bench and Jury Trials in State Courts” (U.S. Department of Justice Bureau of

Justice Statistics, 2005).
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The Figures
Continuing Makeup of Civil Trials by Major Case Type, U.S. District Courts, 1962 — 2012
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larger share of trials, increasing from a
fraction of 1 percent in 1962 to 32 percent
in 2010. Given the enactment of landmark
civil rights legislation in the 1960s, more
litigation in this category in the late 1960s
and early 1970s is not unexpected. The
growth in the category as a percentage of
trials was steep from the late 1960s until
the late 1970s when civil rights began to
make up 19 — 22 percent of trials. The por-
tion increased notably again in the mid-
1990s, within a few years of the passage of
the Americans with Disabilities Act (ADA).
In 2002 (two years post-ADA), civil rights
trials were 20.7 percent of all civil trials;
five years later, the portion had increased
to 30.5 percent and has not dropped below
30 percent since that time.8 Prisoner peti-
tions and intellectual property cases have

also seen increases in their portions since
1962.

The three categories that make up rough-
ly 60 percent of trials in recent years — torts,
civil rights, and prisoner petitions — are
suits instituted by individuals complain-
ing of injury and seeking recovery from in-
surers, corporations, or institutions. The
other 40 percent is largely composed of
claims by these institutions and corpo-
rations against individuals or against one
another. The composition of the docket
means that trials today are very much con-
tests between parties of contrasting ex-
periences and resources.

In the federal courts, we see a dramatic
decline in tort trials, both absolutely and
as a portion of all trials. In the state courts

Dcedalus, the Journal of the American Academy of Arts & Sciences



(represented by the seventy-five most pop-
ulous counties), torts decline moderately
in absolute terms. But since virtually every-
thing else fell even more, torts actually be-
come a larger portion of trials. Medical
malpractice has followed a distinctive
path, rising from one of every nine tort tri-
als to more than one out of every six over
the course of the four BJS surveys. Since
tort cases, although diminished in number,
are a growing percentage of all trials, med-
ical malpractice trials now make up almost
one of every eight civil trials. Again, these
shifts should be read against the overall de-
clines. Malpractice trials have not actually
increased; they have decreased slightly
(some 9 percent from 1992 to 2005), while
other tort categories have undergone mas-
sive declines.

The decline is more precipitous in some
places than in others. There is no part of
the country where the number of trials is
increasing or has remained steady over the
past quarter century.

Itis important to understand that these
patterns do not reflect trade-offs between
trial time for civil and criminal cases. As Fig-
ure 6 shows, the decline in civil trials can-
not be accounted for by a corresponding
rise in criminal trials, which have also been
declining in both state and federal courts.

In the federal courts, the decline in the
rate of criminal cases that reach trial be-
gins somewhat later than the decline in the
rate of civil trials (see again Figure 1). Jury
trials have been predominant and remain
so. Figure 7 shows that the trial rate in
criminal cases was much higher than the
trial rate in civil cases from the late 1960s
on, but has fallen more rapidly, such that
the two are converging at present.

In federal as in state courts, the decline
of civil trials is quite general and not con-
fined to cases of any particular type. Since
the mid-1980s, the number of civil trials
has fallen in every major category (see Fig-
ure 8).
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In the federal courts, the decline is steep-
est in torts and contracts, which have be-
come a smaller portion of all trials. As a re-
sult, a growing portion of trials are in civil
rights cases and prisoner petitions, even
though these categories, too, are declining
in absolute numbers.

The more abundant federal data enable
us to mark the massive change in the mo-
dality of adjudication starting in the mid-
1980s. Not only do fewer cases reach the
trial stage, but the portion terminating
without any court action whatsoever has
shrunk dramatically (“no court action”
means that cases were filed and then settled
or withdrawn without any action or hear-
ing by the court). The onset of judicial pro-
activity is neatly displayed in Figure 9, as
dispositions “before pre-trial” (that is, be-
fore the stipulated pre-trial conference) dis-
place dispositions with “no court action.”

In addition to the continuing long-term
decline in the percentage of cases that reach
trial (see Figure 1), we see an absolute de-
cline that has been proceeding without in-
terruption for about a quarter-century. Al-
though the rates of decline vary from one
case type to another, there is no major cat-
egory of cases that is exempt. From these
data, we conclude that the decline has be-
come institutionalized in the practices and
expectations of judges, administrators,
lawyers, and parties.

This decline is accompanied by an ide-
ology that explains and promotes the ab-
sence of trials to judges, administrators,
lawyers, clients, and policy-makers. Some
elements of this ideology are that the role
of judges is to manage and resolve dis-
putes; that adjudication is only one — and
not always the optimal — way to do that;
that trials are expensive and wasteful ; that
ordinarily disputes are preferably resolved
by mutual concessions; that settlement
benefits parties and the courts themselves;
and that outsourcing disputes to alterna-
tive dispute resolution (ADR) institutions
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The Figure 6

Cglti;“i”(é Percentage of Criminal Defendants Terminated by Trial in U.S. District Courts, 1962 — 2012
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Figure 7
Civil and Criminal Trial Rates in U.S. District Courts, 1962 — 2012
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Figure 8
Percentage of Civil Cases that Reach Trial in Each Major Case Category,
U.S. District Courts, 1962 — 2012
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Figure 9
Percentage of Cases Terminated at Each Stage, U.S. District Courts, 1962 — 2012
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benefits courts without detriment to par-
ties. The trial-avoidance justified by this
wisdom fits the interests of judges in keep-
ing abreast of dockets and the interests of
lawyers — both corporate lawyers who wish
to minimize the risk of loss that might dis-
credit them with clients, and plaintiffs’ law-
yers who seek to avoid the pro-defendant
tilt of the appellate process.?

This shift in practice and culture means
that the decline becomes self-perpetuating.
There are fewer lawyers with extensive tri-
al experience and new lawyers have fewer
opportunities to gain such experience. As
lawyers ascend into decision-making po-
sitions having less trial experience, the dis-
comfort and risk of trials looms larger in
their decisions. Judges, too, accumulate less
trial experience and, in many cases, have
less of an appetite for trials.

Figure 10 depicts the rate of trial activity
by federal judges, which fell from about
forty trials annually in the era before the
arrival of “managerial judging” — with its
heavy investment of judicial effort in the
early stages of cases'© —to about ten cases
annually for the past decade. Figure 10
overstates the number of cases tried by
“active” (non-retired) district court judg-
es, because “retired” senior judges conduct
many of the trials in these courts. Indeed,
we know that hundreds of senior district
judges do a great deal of the work in the
federal courts: “senior status” district
judges conducted an average of 18.1 per-
cent of all trials during the 1990s. During
the 2000s, the average portion rose to
19.9 percent of all trials, with a sharp in-
crease in 2008 and 2009, when they con-
ducted 25.1 percent and 26.0 percent of all
trials.’! So in calculating the actual trial
activity of sitting federal judges in recent
years, we must reduce the number of trials
by roughly one-fifth to one-quarter to ac-
count for these active “senior status”
judges. Thus, the total number of trials,
civil and criminal, conducted by the aver-

age district judge in recent years would be
approximately eight. A similar reduction
of trial participation is occurring with
many state judges. A recent study traces
the number of civil jury trials per sitting
judge in Massachusetts at five-year inter-
vals from 1925 to 2000.12 That study finds
that jury trials were 11.19 percent of civil
filings in 1925, but 2.65 percent in 2000.
Verdicts per Massachusetts Superior Court
justice fell from ninety-fourin 1925 to seven
in 2000. The number of sitting Massachu-
setts state court judges rose from thirty-
two to eighty-two, while the number of tri-
als fell from 3,022 to 571.

While the number of trials shrinks, the
American legal system as a whole contin-
ues to grow larger in many dimensions.
There are more lawyers, more laws and
regulations, more enforcement activity,
and more expenditure on law. These di-
mensions of legality have more than “kept
up” with the growth of the U.S. economy
and population, but the trial has not: there
are fewer trials per capita and per unit of
GDP. Each of these measures began to de-
cline in the 1980s, when the absolute num-
ber of trials began to fall.

The data present a puzzle. The trial is
shrinking institutionally at a time when
law and legal institutions play a larger role
in public consciousness, not least in the
form of news coverage and fictional de-
pictions of trials in television, movies, and
books. Legends about increased litigious-
ness, a “litigation explosion,” irrational ju-
ries, and monster awards gained wide cur-
rency in the years surrounding the decline
in the number of jury trials.13

The combination of media attention to
trials with folklore about litigation seems
to have concealed the shrinking number
of trials from the wider public. The public
perception of legal institutions is increas-
ingly through the media rather than
through personal experience. The popula-
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Figure 10
Number of Trials, Civil and Criminal, per Sitting
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tion of trials in the media, reportorial and
fictional, has not tracked the implosion of
real-life courtroom trials. Exposure to me-
dia trials — overwhelmingly criminal rather
than civil - may have actually increased.
Thus, cultural expectations of definitive
adjudication are reinforced at the same
time that its presence in real life shrinks.
With juries present less frequently and
with the intensified management of cases,
judges’ range of decision and discretion
has broadened. Their role as gatekeepers is
enlarged, especially (in the federal courts,
at least) by the elaboration of summary
judgment (which now accounts for far
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more terminations than trials). This broad
discretionary power may be further en-
larged by recent Supreme Court decisions,
empowering judges to reject cases at an
early stage if they determine that the
claims pleaded are not “plausible.”14

In a setting in which trust in government
is low, courts have managed to deflect most
of the anti-government sentiment. As
judges’ work shifts away from adjudication
toward administration and case manage-
ment, it remains to be seen how this will
affect public regard for them. To be per-
ceived as just another part of the govern-
ment, instrumentally pursuing policies and
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dealing in compromise and tradeoffs, may
jeopardize the aura that the courts have
so far maintained.

We don’t know to what extent that aura
is generated by the trial as an institution.
The trial, unlike dismissals and negotiated
settlements, is a site of deep accountability
in which the leeways and reciprocities pres-
ent in most social settings are unavailable.
Itis an unanswered empirical question how
much Americans regard judicial proceed-
ings, especially trials, as fundamentally dif-
ferent from politics and administration.
Do they see trials in courts as differing in
quality and authoritativeness from pro-
ceedings in administrative tribunals or in
arbitration?

The occurrence of trials in courts is in-
creasingly rare and exceptional, but many
trial-like things happen in forums that re-
semble courts (but are not quite). Herbert
Kritzer documents the widespread occur-
rence of trial-like events in a variety of gov-
ernmental settings outside the courts.!S
Lauren Edelman and Mark Suchman de-
scribe the rise of trial-like proceedings
within organizations.'® And, with the en-
thusiastic encouragement of the Supreme
Court, there has been an increase in arbi-
tration, especially claims against corpora-
tions, channeled by mandatory arbitration
clauses in consumer and other boilerplate
contracts.'” These developments invite us
to reconceptualize the decline of trials in
the courts not as the disappearance of trial-
like proceedings, but as their displacement
or migration to a variety of other locations.
In many of these settings, the proceed-
ings are more perfunctory — with lower in-
vestments in evidence-gathering, lawyer-
ing, and deliberation. In short, courts and
trials are parting ways. Courts are less fo-
cused on trials, and trial-like proceedings
are far more numerous in settings other
than courts, such as administrative agen-
cies, arbitration tribunals, and forums
within organizations. The judges in these

trials are for the most part more specialized
than the generalist judges in the courts.
Public participation — as jurors, spectators,
and consumers of media accounts - is
eliminated. Many of the cases in these non-
court forums involve contests between in-
dividuals and corporate or government en-
tities. And in many instances, the forum is
explicitly or implicitly sponsored or man-
aged by that entity. The quality of factual
presentation and legal argument in these
forums remains unstudied and no doubt
varies in quality.

Curiously, there are virtually no depic-
tions of these trial-like occasions in set-
tings other than courts (with the singular
exception of court martials). All these pro-
ceedings before administrators, tribunals,
and arbitrators are culturally invisible: they
are not the subject of dramas, movies,
jokes, stories, or news accounts. They give
rise to no shared public knowledge. The
media portrayal of courts — mostly but not
exclusively criminal courts —reflects or
generates expectations of solemnity, thor-
oughness, impartiality, and fairness. It is
unknown whether administrative courts
and arbitrators are associated with com-
parable expectations.

If courts are not conducting trials, what
are they doing? With ever more elaborate
rules and procedures, they preside over a
movement toward trial that provides the
frame for bargaining or summary dispo-
sition. Even if it doesn’t occur frequently,
the trial is a ghostly presence. It is present
not as the culmination of the proceedings
but as adoomsday machine — a demanding
and risky thing, unwelcome to all the play-
ers (including the judge), that will occur
if the matter is not resolved by settlement
or dismissal. On the criminal side, the risk-
iness of trial is amplified by the tendency
of many judges to impose heavier penal-
ties on defendants who reject offered plea
bargains and insist on trial — the so-called
“trial penalty.”*8 Judicial aversion to trial
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may be another product of the intensified
concern about dockets and judges’ quan-
titative output. It may also be the case that
asjudges preside over fewer trials, each ad-
ditional trial seems a weightier addition.

The continuing steady decline of the
number of court trials is reminiscent of
the famous disappearance of the Cheshire
Cat in Alice in Wonderland:

[A]nd this time it vanished quite slowly,
beginning with the end of the tail, and end-
ing with the grin, which remained some time
after the rest of it had gone.

‘Well! I've often seen a cat without a grin,’
thought Alice; ‘but a grin without a cat!It’s
the most curious thing I ever saw in all my
life!’19

Perhaps the abundance of trials in the
media is the lagging grin of the trial cat.
The question is whether trial in court is

ENDNOTES

inevitably fated to extinction. The chal-
lenge is to imagine what might bring about
a resurgence of trials. Our guess is that it
would take a major impact from outside
the system to initiate a turnaround. In the
meantime, we may get no better guidance
than from a further exchange between
Alice and the Cat:

“Would you tell me, please, which way I
ought to go from here?”

“That depends a good deal on where you
want to get to,” said the Cat.

“I don’t much care where - ” said Alice.

“Then it doesn’t matter which way you go,”
said the Cat.

“—s0 long as I get somewhere,” Alice ad-
ded as an explanation.

“Oh, you’re sure to do that,” said the Cat,
“if you only walk long enough.”
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