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I. In the last few months, since I became director of the Civil Jury Project at NYU School of Law, I have learned that there are lots of romantic fictions about history of jury trials.  
A. Jury trials did not originate with Magna Carta but long before
B. Jury trials were adopted because the Pope prohibited trial by combat and assembling a group of citizens to serve as judges was cheaper than having to hire judges
C. The English did not abandon jury trials in most civil cases during wartime in the 20th century because of lack of male jurors but rather in the middle of the 19th century because they found a better way of appointing higher quality and uncorrupt judges
D. The right to trial by jury in civil cases was not put into the original Constitution because of a fear by the federalists that they would interfere with a strong central govt and protect debtors from honoring their contracts.  The later adoption of the entire Bill of Rights, including the 7th Amendment, was the price the federalists paid to get the Constitution ratified.
E. Since the very beginning judges have been trying to limit the power of juries—insisting that the judges provide the law and the jurors not nullify it; retaining the power to set aside verdicts and grant new trials; and more recently, erecting gates like enhanced pleading, summary judgment, Daubert, class certification and limine motions, to allow judges to filter the cases that are heard by a jury
F. Jury trials are more expensive than bench trials because of the gate-keeping hearings, not because of discovery or even the length of trial
G. Bench trials are vanishing as quickly as jury trials

H. The 7th Amendment right to trial by jury in civil cases has, unlike all other amendments in the Bill of Rights, never been incorporated against the States
I. The public does not know that jury trials are disappearing any more than they know that almost every contract they sign contains an arbitration clause that effectively waives their right to any type of trial

II. Lessons learned about the  process of reform
A. There is a lot of resistance to jury reform from the trial bar and from the judiciary:  jury innovations suggested by the ABA in 2005 have not been widely implemented.

B. Bar organizations have little impact on getting reforms adopted

C. Judges want more jury trials but rarely learn what others are doing around the country to get them
D. Jury consultants have a lot to bring to the table

III. Some conclusions
A. The protection provided by juries is still needed in a country where 47% of the people distrust even federal judges who are allegedly appointed on merit and where most state judges are selected in partisan elections with few limits on campaign contributions by users of the courts.  As a result many of our judges to not compare favorably to their English counterparts.
B. The demise of jury trials in civil cases may be due primarily to the public relations campaign of the tort reform/lawsuit abuse movement.  If so, improving the quality or reducing the expense of jury trials may do little to save them from extinction.
C. Trials did not get more expensive or more complicated before they began to disappear in the late 80s.
D. At the end, no matter how much we improve jury trials compared to other forms of dispute resolution, public and private, our best arguments to save the civil jury may rest on their being an integral part of our “We The People” form of government.  The idea of having a group of fellow citizens decide the fate of others either at the ballot box or in the jury room is the essence of American democracy.  We need to focus on the benefits of jury service:  giving ordinary citizens a chance to collaborate with a diverse cross section; teaching them how our justice system works;  allowing them to be part of government.  There is empirical evidence that jury duty improves citizenship.  To save the jury we need to enlist the support of those who have served on them.
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