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ASTC Projects

The ASTC and the Civil Jury Project have conducted one of the largest studies of attorney preferences ever done. Between May 3, 2016 and August 1, 2016, we surveyed lawyers who actually try cases in state and federal courts around the country to ask how their practices have changes, what they perceive as the cause, and what they think can be done to improve jury trials. We received nearly 1000 responses. These responses included empirical data on how many jury trials attorneys try annually, the most common reasons a case is not tried before a jury, and the respondent’s familiarity with and support for common trial innovations such as per-side trial time limits, preliminary substantive jury instructions, and allowing jurors to question witnesses. It also included a number of open-ended responses where attorneys proffered their own explanations for the disappearance of civil jury trials as well as what can be done about it.

            Although we are still in the process of analyzing the data, the preliminary results have already proved invaluable. For instance, the extent of the decline in trials has impacted lawyers’ practices dramatically. The majority—65.8%—of all respondents worked on 1 or fewer cases resulting in a jury trial during 2015. Likewise, over the past five years, 60.9% of respondents had worked on two or fewer jury trials, and an astounding 13.1% had zero jury trials over the past five years! Respondents gave many explanations for this decline. Their answers mostly focused on the usual suspects: trial is expensive and unpredictable, especially compared to ADR. Yet after these economic rationales, the next most common response is that judges no longer see their role as to try cases but instead to manage settlements. Overwhelmingly, the attorneys bemoaned judges that were overeager to broker a settlement. Indeed, one of the most common improvements suggested by attorneys was to have more judges experienced with trials such that they would be open or even excited about trying cases. Similarly, respondents noted that young attorneys no longer have the skills necessary to try cases before a jury, and urged courts and law schools to increase opportunities for them to gain experience.

            The ASTC and Civil Jury Project will continue its work on the Attorney Survey Report and have a complete analysis published early next year. In addition, the two organizations are in the beginning phase of Public Survey in which we will study the general public’s perception and understanding of the decline in jury trials. We will also be testing how important it is to them that we keep the right to a civil jury trial as guaranteed by the 7th Amendment. We are very excited about this additional study and will have more news soon.

Baylor Law School Project

In conjunction with Professors Jim Wren and Elizabeth Fraley of Baylor Law School, the Civil Jury Project has been studying contracts contained as exhibits in Form 8-K filings by reporting corporations in 2015. This is a replication of the now decade-old study conducted by Professors Geoffrey Miller and Theodore Eisenberg in 2002. We review the filed contracts to see if they contain jury waiver or arbitration clauses. Because these are material contracts by sophisticated parties, it is reasonable to assume that the presence or absence of one or both of these clauses reflects a purposeful decision. The choice to submit a potential dispute to a jury therefore suggests something about the value of a jury in commercial disputes.


Our results are still preliminary, but we do know that of the 4011 contracts reviewed, 29.54% contained a jury waiver provision and another 12.94% contained an arbitration clause. This means that roughly 60% of the contracts filed use juries as their dispute-resolution tool. If jury trials were really as expensive and risky as is typically assumed, we would expect a much higher percentage of sophisticated parties to forgo jury trials. There may be a number of reasons why we do not see more waivers occurring, including transaction and agency costs. Still, our results suggest that the presence of a jury adds value to these contracts. That is, it reflects the considered judgments about what dispute-resolution arrangement best serves the joint interests of the contracting parties. These parties, at least to some degree, want a jury to decide their case.

We will be further aggregating our data in order to test a number of hypothesis, including whether certain types of contracts were more or less likely to contain a jury waiver or arbitration clause. We also plan to conduct interviews with a number of attorneys to discuss why or why not they maintained the use of a jury. We anticipate completing our analysis and publishing the results shortly.

