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I. The CJP at NYU School of Law was established three years ago.  It is the only academic center in the nation studying why jury trials are disappearing, whether we should care and if so, what can be done about it.
II. Let me start with the first question.  I hope I don’t have to convince this audience that all civil trials are becoming rare. [SLIDE 2]   In 1962, the average federal judge tried 10 civil jury and 11 bench trials.  Fifty-five years later, in 2017, the average per federal judge was 2 jury and 1 bench trial. 
A. One might explain that by noting, correctly, that the number of cases filed during the last 20 years has gone down.  [SLIDE 3]  But this slide accounts for that and shows that the percentage of cases disposed of by jury or bench trials has likewise plummeted. 
B. And the same pattern exists in virtually every state court around the country. [OFF] 

C.  In retrospect, we should have called our center the “Civil Trial Project” because no sooner did we begin looking at the statistics, we found that nonjury civil trials were disappearing faster than jury trials.  That fact undermines the explanations frequently given for the decline in jury trials—that they are more expensive than, take more time than, produce less reliable results than and require different kinds of advocacy than bench trials.  We have to search for other reasons why trials are vanishing.  

D. I do not mean that the civil trial will go the way of the powdered wig and literally disappear, but rather that it will be like the California condor, still around but rarely seen.
E. One of the biggest dangers to the civil trial’s survival is that nonlawyers are unaware of its infrequency.  A recent study we conducted shows that 80% of the public has no idea that the number of jury trials is even declining.  
1. That’s why Congress has recently proposed creating 52 new federal trial judgeships!

2. Why new courthouses are still being built

3. Those who are proposing these things haven’t walked down the halls of a federal courthouse during a weekday recently:  you can shoot a cannon and not hit anyone.
III. The second question—whether we should care, or why we should take action—requires an understanding of the reasons why jury trials were so important to the founders of this country, so important that the right to a jury trial in civil cases was guaranteed by the constitutions of every state that ratified the Constitution.  So important that the right is mentioned 5 times in our founding documents.  So important that several of the states needed to ratify the constitution did so only upon the explicit condition that the right to trial by jury of civil be preserved in the Bill of Rights. 
A. The founders believed that judges indebted to the King would do his bidding, that unlike jurors selected at random from the community, corrupt judges could be  bribed and that juries would favor debtors over creditors, individuals over government officials, main street over wall street.  They actually expected, mistakenly it turns out,  that in comparison to bench trials, jury trials would last longer, cost more, be more unpredictable and more susceptible to eloquent advocacy, yet they wanted them guaranteed by the constitution.
B. Today our executive expects loyalty from his appointed judges; empirical studies by the Brennan Center found that elected state court judges (who conduct 95% of the nation’s trials) tend to favor those who are perceived can help them obtain or retain their benches. The independence of and public’s respect for the judiciary is in jeopardy.  So never has there been such a need for juries in order to protect the Rule of Law.
C. Most trial lawyers will tell you that clients who lose jury verdicts are more likely to accept the results than they are if the judge in a bench trial or arbitrators rule against them.  We are trying to get some scientific evidence of that.
D. Finally, there is ample evidence that serving on juries makes people more likely to be good citizens, by voting for instance.  
IV. Now, as to what we can do to preserve jury trials, it made sense to start by asking why jury trials were vanishing.  Of course, we could spend the rest of this program debating why this is happening.    


A. I have prepared a non-exhaustive list of 17 reasons. 
1. The first [SLIDE 4] lists the ones that are very difficult, if impossible, to change. They include the advent of exhaustive pretrial discovery;   procedural screens such as enhanced pleading requirements, relaxed standards for granting summary judgments and reliability standards for expert testimony; and the focus on efficiency in disposition by managerial judges. They also include legislative changes, including the enforceability of arbitration, elimination of causes of action, and other tort reform measures such as capping damages.
2. [SLIDE 5] This slide lists the ones that could be changed with help from the judiciary.  If we wait to take action until we identify and prioritize all of the causes, trials might in the meantime become extinct.
B. So today I want to talk about the things that we can do something about.

V. Let’s start with the expense of a jury trial
A. I and most judges firmly believe that jury trials are no more expensive than bench trials or arbitration

1. The expense of discovery, which is largely attributable to the ability to identify enormous amounts of ESI and the perceived need to review it for relevance before producing it to the other side, is the same for jury and bench trials and arbitration.  The expense could be reduced for all types of dispute resolution if we required the production of ESI without regard to relevance, as suggested in my TrialbyAgreement.com
2. There might be extra expense incurred to maneuver around the pretrial screens designed to prevent juries from hearing certain evidence, but frankly I have seen trial judges hold Daubert and motion in limine hearings even in nonjury cases.
3. And these expenses can be offset by the fact that jury trials, unlike bench trials or arbitrations, are usually conducted without interruption and are over when the verdict is returned.
B. Most general counsel tell us that they do not find arbitration cheaper than trials and that when they agree to it, they are doing so for other reasons:  confidentiality, prevention of class actions, and fear of a runaway verdict caused by hostility to large companies.  
VI. Delay in Getting to Trial

A. There is no empirical evidence that bench trials are conducted sooner than jury trials

B. There is empirical evidence that over 90% of both get continued from their original trial settings—at great cost to the litigants that are forced to stop and restart repeatedly.
C. Here admittedly arbitration provides the parties with a chance to control how soon the hearing starts and how long it lasts, but there is no reason that judges cannot set early trial dates and make it clear to the parties that they will only be continued for death of an attorney and limit the time of the trial.
VII. Judicial Insistence Upon Mediation as a Condition for Getting a Trial Setting or Rule on a Dispositive Motion

A. I have no problem with trial lawyers being forced to spend a day locked in a conference room with their clients discussing the merits of their claims or defenses.

B. I do have a problem with judges ordering the parties to mediate before a trial date is set or before all dispositive motions have been decided.  This uncertainty, not the facts, often forces the parties to settle.
C. I also have a problem with mediators telling the parties that going to trial before a jury is like playing roulette.   Coming from former trial judges turned mediators, this is unacceptable treason.  Jury consultants have built a multi-million dollar industry  conducting mock trials because the result of jury trials is indeed predictable.
VIII. Lack of Real Trial Lawyers

A. As trial decline, so do lawyers capable of conducting them.

B. Mock trials provide opportunities for young lawyers to hone their skills, but only if they get feedback from those who watch their performances.  We have asked our JC Advisors to offer, without charge, critiques of young lawyer advocacy.
C. We also are urging judges to adopt Young Lawyer rules both for motions and trials.
1. Many have notified the bar that if they are informed that a young lawyer will argue a motion, the judge will conduct an oral argument.

2. There is no reason they cannot provide a preferential setting on cases where a young lawyer will serve as lead counsel.

3. Judges can also share with the bar their perception that juries like to hear from young lawyers and diverse lawyers and that having more lawyers at counsel table does not affect the result.
4. Judges can keep the bar informed of pro bono opportunities to handle trial-ready pro se cases and of when it would be interesting for the young lawyers to come to court for performances by accomplished trial lawyers.

IX. Lack of judges who are experienced conducting jury trials
A. The reason the CJP now has over 275 Judicial Advisors is that we realized early that judges who know how to try cases and like to do so are our main hope of keeping jury trials from disappearing.

B. At our very first program, three years ago, a newly appointed federal judge told us that at the Baby Judges School, the subject of jury trials wasn’t even on the curriculum.  
C. To remedy this, the CJP pays for 30 state and federal judges to come to NYC for a full day workshop on how to conduct jury trials.  We have provided this instruction to 150 trial judges and are inviting 60 more to come to NYC for our workshops next spring.
D. We are also making presentations on how to make jury trials faster, shorter and better to Judicial Conferences around the country.
X. The perception that educated and highly-employed citizens avoid jury duty and when they do serve lack the decisional tools available to judges and arbitrators

A. When I first began working to save jury trials, one of the first things someone sent me was this short film entitled “Order in the Classroom”  produced by the IADC in 1998 as a vivid portrayal of the problems inherent in the jury trial system. [SLIDE 6]

1. Watching that doesn’t give one a lot of faith in the jury’s ability to get it right. 
2. The empirical research questions this video suggested to us were:
a) Do real jurors share the same concerns that the video portrays students rolling their eyes at?
b) Are those concerns so real that it is too late to convince repeat users of the public dispute resolution system that they can trust juries?
3. To confirm whether real jurors perceived the same difficulties that the students in this video did, we did several things:
a) We developed a Feedback form that judges can provide jurors with.  The judge can provide this to jurors either at the start or end of the trial—the start being preferable because it allows jurors to note things as the trial proceeds.
b) [SLIDE 7] We created a website called WeThePeopleWeTheJury whose purpose is to give discharged jurors a place to go to talk about their experience, and also to encourage those who have been summoned to show up.   [SLIDE 8] We use cards handed out by judges to jurors as they discharge them to attract former jurors to our website to blog about their experience.    
c) [SLIDE 9] We have hosted 26 jury improvement lunches in major cities around the country.  Each has been attended by more than 75 lawyers and enough judges and jurors to sit at each of the tables and appear on panel discussion.  Videos of all past lunches can be found on our website.  Surveys after each, show that the attendees want to repeat the lunches several times a year. 
d) Hundreds of completed Juror Feedback forms and interviews and panel discussions with dozens of jurors, have confirmed that the concerns portrayed in Order in the Classroom are real.
e) To measure the level of distrust and dissatisfaction by repeat litigants, we reviewed all contracts filed by public companies with the SEC during a 6-month period in 2016 and found that 57% of material B2B contracts did not contain either arbitration or jury waiver clauses.  We are in the process of interviewing GC’s of companies who were parties to such contracts and hopefully will be able to confirm that the omission was intentional and that the majority of American companies still have faith in juries.

4. The challenge is how do we gain the confidence of the other 43%?  How do we deal with the complaints of most real jurors?
B. We have been urging trial judges to at least try certain innovations that can be implemented right now and at no expense or need for any rule change. They can make jury trials shorter and more reliable and yes, even faster. 
C. The CJP has authored a series of articles on 9 of the innovations that was published in Law 360.  These can be found on our website. 

D. There were a number of other improvements that we urge but did not write articles on.  They include:
1. Eliminating everything but witness and exhibit lists from pretrial orders
2. Limiting the number of exhibits to 100, or insisting that whatever is listed is used.

3. JIT deposition designations
4. Providing a firm trial date at the first status conference
5. Eliminating side-bars and time the jury must wait around in the jury room
6. Insisting on use of pattern instructions if available

7. Writing plain English instructions

8. Use of juror notebooks

9. Providing each juror a copy of the instructions and verdict form at the start of the trial
E. I will now describe the Innovations we wrote about.
1. Lawyer-conducted voir dire.  This is allowed in most state courts, and in about 50% of federal courts.  Every bar organization has recommended it and every experienced trial lawyer would kill for it.  Voir dire conducted by judges is often perfunctory and empirical research finds that prospective jurors are more likely to admit their biases to lawyer than to judges—I suspect that very few of us would be willing to tell a federal judge that we are incapable of following their instructions about putting aside our personal prejudices.  
2. The problem is that we are hearing from an increasing number of judges that inexperienced lawyers are declining the opportunity to question the jurors themselves.
3. There are lots of commercial CLE programs, including demonstrations, on trial practice, but few if any that focus on voir dire.
F. Limiting the length of trial.  The biggest objection to jury trials by corporate litigants is that they are too expensive.  The biggest complaint we have from jurors is that the trial lasted too long or was too repetitive.  The easiest way to reduce expense for the litigants and to reduce repetition for jurors, is to set time limits on the overall length of the trial. 
1. Every lawyer who has participated in a time-limited trial reports that it actually made for a better trial.  The only objection I have heard to time limits comes from plaintiff’s lawyers who object that when time limits are set, the court often divides the time equally, disadvantaging the party with the burden of proof.  Several courts have rejected this argument.

2. Shorter trials mean fewer high caliber jurors get excused for hardship.  Without time limits, the most complex cases last the longest and are tried to the least qualified jurors.  No wonder corporate executives complain that juries are not composed of their peers.
3. After getting the input from the parties, the court should set a firm trial date and the length of the trial, both at the start of discovery.  Discovery should be proportional to the time allowed for trial. Mock trials and all empirical studies of actual trials suggest that the outcome is not affected by the length of the trial. 
4. In addition to setting the time for the presentation and cross-examination of witnesses, the trial court should set the times for each side to conduct voir dire, to open and to close.
G. Questionnaires tailored to particular case filled out by entire venire before voir dire starts.  Jurors frequently complain about the time wasted in the assembly room before being sent to a courtroom for voir dire.  They also complain about the length of the voir dire, especially when prospective jurors are questioned individually and outside the presence of others.  All seem willing to complete a questionnaire in advance to expedite jury selection.  To save time at trial and to provide more information on prospective jurors to counsel, the court should suggest to counsel that they agree on a two-page questionnaire to be completed by prospective jurors before they arrive at the courthouse.  The court should have a standard questionnaire it will use in the event one party wants one but both parties fail to agree to something else.  The completed questionnaires should be made available to counsel for long enough to be able to study them and use them to conduct internet research subject to ethical prohibitions being adopted in various jurisdictions.  The only objections I have heard to the questionnaire come from judges who express concerns for jury privacy.  When asked how they feel about the prospect that the lawyers will do internet and social media research on them, jurors respond that they expect it and aren’t bothered.  Their privacy can be protected by ordering counsel not to disclose their identities or their questionnaire answers to others.
H. Full openings before voir dire.  Federal judge Tom Marten of the District of Kansas is requiring the lawyers to make full opening statements, not mini-openings, to the entire venire before they conduct voir dire.  The lawyers who have done this claim it makes for a better voir dire, and the jurors who are forced to listen to openings and are then excused, still appreciate being part of an important case and do not object that their time has been wasted. 
I. Substantive instructions at start of trial.   By this we mean instructions that are almost identical to those given at the end of the trial. Each juror should be given a copy of these and the verdict form before the testimony starts.  The only objection we have heard is that certain instructions may be unnecessary if claims or defenses are dropped or thrown out during the course of the trial.  The judges who have given their final instructions at the start have thought a better informed jury is worth the extra work. 
J. Jury-posed questions.  We have listened to the suggestions of hundreds of jurors voiced on our website WeThePeopleWeTheJury, or at Jury Improvement Lunches or in response to post-service questionnaires administered by trial judges.   The single most popular innovation is to allow them to ask questions of witnesses.  This practice is nowhere prohibited and increasingly authorized.  And this has been permitted in state courts in Texas, Arizona, Colorado, California and Florida for quite some time.  The most common method is for each juror to be given a blank piece of paper on which she may write questions.  The papers are collected at the end of a witness’ testimony before the witness leaves the stand.  If any contain a question, the judge shows it to the lawyers at the bench and, if there is no objection, either the judge or the lawyer who called the witness, asks the question of the witness.  Opposing counsel may cross.  In my experience, the questions are rarely objectionable and usually quite insightful.  Little time is wasted.  Jurors report that it keeps them engaged and awake. I have heard some judges suggest that it may provide the lawyers too much information on how the jury is leaning.  My response is what’s wrong with that?
K. Back-to-back testimony by opposing experts.  In the typical protracted trial, weeks may pass between the times that the jury hears conflicting experts testify.  There is no reason that the court cannot order that the defense expert testify right the plaintiff’s expert, so that the jury can more readily understand the points in contention and compare their credibility.
L. Interim statements by counsel.  In a trial where each side is given 15 hours, the court could allow each side to use up to 5% of its time or 45 minutes to offer explanations to the jury immediately before or after examining any witness.  No such explanation could last more than 5 minutes. This allows the lawyers to keep the jurors awake, engaged and more informed.  Jurors we have asked, suggest it would be helpful.  I have never been able to get the other side to agree to this, perhaps because whenever I suggest it, they suspect that I have some special experience or expertise at doing it.  If this practice is to gain traction, it’s because judges have the courage to experiment with it.  
M. Pre-deliberation discussion of evidence by jury.  An increasing number of states have rules providing that “jurors shall be instructed that they will be permitted to discuss the evidence among themselves in the jury room during recesses from trial when all are present, as long as they reserve judgment about the outcome of the cases until deliberations commence.” Empirical research has shown that pre-deliberation discussions in civil trials encourage group decision-making, do not result in premature judgments, do not disadvantage defendants, and offer some palpable benefits—such as improving juror comprehension. 
XI. In conclusion, I am happy to report that I have rarely met a trial judge who didn’t welcome our efforts to preserve jury trials.  Some have questioned whether the ship has already left the dock, whether I am just Don Quixote tilting at windmills.  Only time will tell whether our efforts are changing anything.  But one thing I am sure of is that if we don’t recognize the problem and stop talking about solutions, we are certain to lose a precious right that has more relevance today than ever.  
30

